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February 15, 2022 
 
 

The Honorable Drew Hanson, Chair 
and Members of the House Civil Rights and Judiciary Committee 
John L. O’Brien Building 
P.O. Box 40600 
Olympia, WA  98504 
 
 Re: Opposition to E2SSB 5155 (Prejudgment Interest) 
 
Dear Honorable Chair and Members: 

We respectfully offer this letter and, for the reasons stated, urge opposition to E2SSB5155.  

The Federation of Defense & Corporate Counsel (FDCC) is a not-for-profit corporation 
with national and international membership of over 1,500 defense and corporate counsel working 
in private practice or as in-house counsel, and as insurance claims representatives across the 
country, as well as over 30 here in the state of Washington.  FDCC members practice in the state 
and federal trial and appellate courts of the United States.   The FDCC’s efforts center on affording 
unfettered access to justice for all while also working to protect and advance the rule of law.  

Since 1936, its members have established a consistent and strong legacy of representing 
the interests of civil litigants, including publicly and privately-owned businesses, public entities, 
and individual defendants.  The FDCC seeks to assist courts in addressing issues of importance to 
its membership that concern the fair and predictable administration of justice and, in that regard, 
has been requested to file numerous amicus curiae briefs in the courts and provided testimony to 
state legislators and regulators.  With that mission in mind, FDCC urges this Committee to reject 
the proposed law as it would result in unreasonably costly and inequitable judgments against all 
defendants.   

With that mission in mind, the FDCC urges this Committee to reject the proposed law as 
it would result in unreasonably costly and inequitable judgments against all defendants 
encompassed in the current draft.  The impact of the law will be to delay the timely, just, and fair 
resolution of legal disputes, the precise opposition of the reasons being put forth in support of the 
law, because plaintiff’s attorneys will now be economically incentivized to delay the filing of 
lawsuits until the statute of limitations has nearly run and increase their demands at mediation 
based on this new element of damages. 
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An argument likely offered by proponents is that pre-judgment interest compensates 
plaintiffs for the loss of their money while the lawsuit is prosecuted.  That might be true if the pre-
judgment interest was being applied to actual out-of-pocket expenses. The reality is that the 
proposed law would apply pre-judgment interest to awards of expenses not yet incurred at the time 
of the judgment, such as future medical damages, and to non-economic harms that never required 
an out-of-pocket payment. Such types of damages are not subject to inflation and such awards do 
not place plaintiffs back in the place they were before the injury, which is the underlying purpose 
of our justice system.  

 
Rather, plaintiffs would be placed in a better position, creating an inequitable windfall that 

is exploited in settlement negotiations.  Plaintiffs use pre-judgment interest to blackboard a higher 
number that is not economically justified.  Non-economic damages are soft-damages, meaning 
there is no hard number associated with the damage and the jury is asked to determine what is a 
reasonable number to compensate the loss. Laws such as this one encourage Plaintiffs to inflate 
those numbers for settlement negotiations to further increase the pre-judgment interest number.  
At times, this number even exceeds the actual damages.  

 
Respectfully, the assertion that prejudgment interest will only come into play in the event 

of a judgment, while technically true, ignores the full impact of this major change in Washington 
law.  The exposure to prejudgment interest will impact every lawsuit well before the judgment 
stage.  Every plaintiff’s lawyer will rightly identify the potential prejudgment interest award as an 
element of damages at mediation, just as lawyers now highlight every other element of damages, 
including future damages.  This increased exposure to a future prejudgment interest award will 
complicate early resolution of cases, make resolution more expensive for defendants, and create a 
strong incentive for the plaintiff’s attorneys to delay settlement because of this simple truism—the 
longer the case takes to resolve the greater the potential prejudgment interest award and hence the 
higher value of the case. 

 
 In fact, in other jurisdictions, illustrations of substantial pre-judgment interest exceeding 

any actual damages can be found. Here are a few examples: 
 

• Following a strike, a labor union was required to pay more in pre-
judgement interest than was awarded as actual damages.  Wickham 
Contracting Co. v. Loc. Union No. 3, Int’l Bhd. Of Elect. Workers, 
AFL-CIO, 955 F.2d 831 (2d Cir. 1992).  
 

• In another case, a swap meet in California was ordered to pay pre-
judgment interest of $470,785.96 in a wrongful death case, Araceli 
Castella Zuniga v. Cherry Avenue Auction, Inc., California Court 
of Appeals (March 16, 2011).   
 

• Still in another case, a church was ordered to pay over $1.1 million 
in a construction accident resulting in a death. Toledo v. Iglesia Ni 
Christo, 18 N.Y.3d 363 (N.Y. App. Jan. 10, 2012).  

 



 

Thus, this proposed law provides a heavy sword to wield at all defendants without any 
jurisprudential or economic justification. 

 
The law further incentivizes delays in filing claims by making the timeline the alleged 

injury date.  Not all claims are known to defendants before the first notice of the claim is made or 
the lawsuit is filed, and yet the proposed law penalizes all defendants before claims are even 
tendered, where they can be investigated, and merits determined. Where valid claims are covered 
by an insurance policy. The proposed law will have the consequence of harming not only the 
insured defendant by inequitably eroding the limits of liability of their insurance policy, but all 
policyholders by unfairly reducing the proceeds insurance companies maintain to pay valid claims. 
This delaying tactic further adversely impacts insurers as they will not know of a claim against 
their policyholder in order to post timely reserves of potential exposure and report accurate 
financial data to the regulators and rating agencies. Fairness isn’t the goal with such a proposed 
law; instead, the goal appears to be increasing the amount of damages that can be blackboarded 
before a lawsuit is even filed and to financially punish defendants for something over which they 
have no control. That is not justice.  

 
For the reasons stated herein, FDCC urges this body to reject this proposed legislation. 

Weaponizing pre-judgment interest does not advance due process or yield a fair and predictable 
administration of justice. The FDCC and I thank the Committee in advance for its hard work in 
considering the issues involved in the proposed law and look forward to answering questions about 
the inequities involved. 

 
Respectfully submitted, 

 
Robert L. Christie 

      President FDCC 
Founder and Managing Partner – Christie Law Group 

Seattle, WA 
 
 


